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though they have committed no wrong. It is
these people judges are protecting when they
suppress the occasional gun or drugs found in
an unconstitutional search. And it is why we
can all sleep well in the sanctity of our homes,
free from unwarranted governmental intrusion.

Putting your client on the stand --
gasp! -- is a frightful and unnerving

experience. For you, let alone the
client. Clients are loose cannons who invariably
shoot as many holes into your case as they do
the State's. They roll around on the shifting
deck firing indiscriminately at all in the court
room. One could seriously question why even
jurors aren't injured more often. But,
sometimes, it is necessary to put a client on
the stand. A good defense attorney will put
the client on last, so he can hear not only all
the testimony of the State's witnesses, but his
own defense witnesses as well. That, of
course, invites the inevitable prosecutorial
summation comment that asks the jury to
question the defendant's credibility, given
his/her opportunity to hear everything that
transpired in the court room and craft his/her
testimony accordingly. It is an argument with a
seductively subversive appeal. But does it
penalize a client exercising his/her Sixth
Amendment right to be present at trial? Even
given the considerable leeway in delivering
prosecutorial summations, the Supreme Court
in State v. Daniels, 182 N.J. 80 (2004)
emphatically said yes. The Court reminded us
that a prosecutor must refrain from improper
methods that may result in a wrongful
conviction, including comments that the
defendant tailored his/her testimony because it
inverts the right to testify and to be present at
trial enjoyed by all defendants. Unless there is
specific evidence that the prosecutor can point
to in summation that justifies the inference that
the defendant tailored his/her testimony, a
generic accusation of tailoring debases the

truth-seeking function of the adversary
process, and violates the respect for the
defendant's individual rights, ignoring the

presumption of innocence. The Daniels court
reminds defense attorneys that they must
object to such comments; but when they do,
the powerful language used by this court would

suggest an equally strongly worded curative
instruction must be given.
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hirty-five years ago in a training film

on karate, | saw a man break a

very thick board with a single
chop, using only the side of his hand. He later
explained that the secret to accomplishing
this feat was paradoxically not to attempt to
break the board, but rather to move his hand
and arm from its upraised position to a
position at rest at his side. If he accomplished
that, in the process, the board would be
broken. In baseball they teach that when
down by five runs, do not attempt to hit a b-
run homer, merely try to get on base. In
trials, is it all that much different? Try to
accomplish what you can with the witness
before you, rather than trying to win the case
with every question to every witness. "The
superior man makes the difficulty to be
overcome his first interest; success only
comes later."-- Confucius (c. 5571-479? BC),
Chinese sage.






