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probably stolen, be guilty of an offense?
Without needing proof it really was a stolen
item, his mistaken belief would probably
suffice for conviction. Scary.

f your client gets into a struggle with

the arresting police officer, he is

pretty much dead meat at the assault
trial. Foshizzle. But all hope is not lost. Police
officers are human too; sometimes they have
bad days, and like the population in general,
some have anger management problems or a
low boiling point. And for any of these reasons
sometimes a police officer will use unlawfully
excessive force in effecting an arrest. When
that is the case, a defendant is entitled to
resort to self-defense. State v. Sims, 369
N.J.Super. 466 (7/04). It is well settled that
an officer effecting an arrest may use only
such force as is reasonable under the
circumstances, and that if he uses excessive
or unnecessary force, the citizen may counter
with the use of reasonable force to protect
himself. Selling the facts to a jury, of course,
may be a different case entirely. What is
uniquely interesting about this decision is that
it perhaps can be read to hold that jurors
should be told of the consequences of their
verdict, that is, depending on how they
balance the elements of the offense and self-
defense claim, the defendant may be either
acquitted, convicted merely of a disorderly
persons offense, or convicted of a crime. The
potential for a just, result-oriented verdict is
staggering. Given the role of the jury as the
conscience of the community, perhaps jurors
should be told in all cases the level of
seriousness of each of the offenses charged.

he United States Supreme Court on

January 12", decided United States

v. Booker (125 S.Ct. 738) holding
that the Federal Sentencing Guidelines were
unconstitutional, in that they required judges
to find facts at sentencing hearings that
exposed defendants to sentences in excess of
what would be allowed based on the jury
verdict alone. Judges were, in essence,
usurping the jury’s role, denying defendants
their 6™ Amendment right to a jury trial. The
solution? Invalidate the statutory provision

making sentencing under guidelines
mandatory, thus rendering them advisory
only. The U.S. Attorney’s Office will probably
now fill their indictments with every fact
necessary to sustain the highest sentence,
thereby putting those facts before a jury for
determination, satisfying the constitutional
objection to the Guidelines.

he Office of the Attorney General

has issued its guidelines for

prosecuting DWI cases. The AG
Guidelines read more like a propaganda piece
for conviction than a balanced prosecutorial
approach, although in fairness they do recite
the mandate that a prosecutor’s job is to do
justice, not merely to obtain convictions. The
Administrative Office of the Courts has issued
proposed revisions to its Guidelines for
Operation of Plea Agreements in the
Municipal Court. Those revisions prohibit
amending, without cause, a DWI >.10% to
a DWI <10%, thereby sentencing a first
offender to a 3-month license suspension.
They also propose banning the prior practice
of dismissing a Refusal charge in return for a
DWI plea for a first time offender, although
allowing it for subsequent offenses. Currently
such a plea bargain is still permissible.

Finding humor in the everyday
occurrences in our criminal

practices is not to be confused with
taking our client's situation lightly. In fact, so-
called "gallows humor" is a necessary relief
valve for the extraordinary strain we find
ourselves under in holding, to some degree,
our client's future in our hands. Abraham
Lincoln, who held the future of our nation in
his hands as it teetered on self-destruction,
felt the same. With the fearful strain that is
on me night and day, if | did not laugh |
should die.

He that would govern others, first
should be master of himself. Philip Massinger
(1583-1640).






