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cases

Craw ford  v. Washington, the United
States Supreme Court  decision
w hich reaff irmed the right to cross-

examination, continues to w reak its vengeance
on exist ing case law , cut t ing a large sw athe
through the dense jungle of the hearsay
exceptions w hich formerly denied defendants
their constitut ional right to face their accusers.
The latest Craw ford progeny is State v.
Berezansky, 386 N.J.Super. 84 (App.Div.
2006).  Defendant w as involved in the never
suspicious one-car accident. He admitted to the
alw ays popular “ tw o beers.”  The police at this
point, of course, likely found him to be highly
credible. The blood-alcohol analysis revealed a
.33% BAC. The reading corroborated the
defendant’s version of his drinking, so long as
each of his tw o beers w as a quarter-keg. At
trial, over defendant’s object ion, the laboratory
report w as admit ted into evidence under the
business records exception to the hearsay rule,
N.J.R.E. 803(c)(6). Parenthetically, the defense
attorney cunningly also demanded, in a letter to
the prosecutor, that any unused port ions of
defendant’s blood sample should be saved and
turned over to defendant for independent
test ing. (Pract ice note: it  is the policy of the
state police laboratory to save all such samples
for 90 days. If  you have an independent
laboratory to test the samples, and a client
w ith the money, you now  have one more
defense strategem). The Appellate Division
here analogized this issue to the one presented
by N.J.S.A. 2C:35-19, the statute permit t ing
the State to present the lab report of a drug
analysis as evidence. In State v. Simbara, 175

N.J. 37, 48,(2002), the Supreme Court
addressed that statute, specif ically, upholding
the defendant' s right to require the preparer' s
test imony and availability for cross-
examination as a precondit ion for admit t ing
the cert if icate. The court found the same
rationale applied to a blood alcohol analysis.
To hold to the contrary w ould be to abandon
the adversarial trial process in favor of blind
reliance on the skill and good intentions of
prosecuting agencies. This report as to the
results of the lab blood analysis w as prepared
specif ically to prove an element of the crime
and offered in lieu of producing the qualif ied
individual w ho actually performed the test.
(Second pract ice note: I recent ly observed a
trial judge in another county berate a defense
attorney w ho, rather than st ipulat ing to the
admission of the laboratory drug analysis
cert if icate, required the chemist to test ify. The
judge made demeaning comments about the
attorney’s spirited defense of the client in this
regard. The attorney did not relent, and the
cross-examination of the chemist revealed,
among other favorable facts, that some of the
seized drugs w ere mysteriously missing.
Standing your ground on constitut ional issues
is not a vice; it  is in the highest tradit ions of
the profession, and no amount of pressure for
a “ quick trial and early lunch”  should deter the
vigorous defense counsel from, as Spike Lee
w ould say, “ doing the right thing.” ) 

Davis v. Washington, 126 S.Ct.
2266, (6/19/06) begins to f lesh out
the great unansw ered question in

Craw ford:  just w hat is this “ test imonial
hearsay”  that is prohibited by the Sixth



Amendment? And just w hat is “ non-
test imonial,”  and thus allow ed into evidence
under evidence rules allow ing certain hearsay
exceptions? Statements are non-test imonial,
for instance, w hen made in the course of police
interrogation under circumstances object ively
indicat ing that the primary purpose of the
interrogation is, for instance, to enable police
assistance to meet an ongoing emergency.
They are test imonial w hen the circumstances
object ively indicate that the primary purpose of
the interrogation or report is to establish or
prove events potentially relevant to later
criminal prosecution. Can you say “ lab report”
(803(c)(6), 803(c)(8), or “ statements by a child
relat ing to a sexual offense,”  803(c)(27)? Like
Godzilla, mighty Craw ford t ramples all foolish
rules w hich stand in its path. 

Run of the mill DWI cases are
relat ively easy to prove: show  that
the defendant  smelled of alcohol,

demonstrated slurred speech and the instability
indicat ive of intoxicat ion, and get an opinion
from just about anyone, police off icer or
ordinary cit izen, that defendant appeared
drunk. But w hat about the charge of driving
w hile under the inf luence of drugs? It  is a
quest ion that  of ten befuddles many
prosecutors, confounds judges and confuses
defense attorneys. In State v. Bealor (July 20,
2006) the New  Jersey Supreme Court laid out
a roadmap as to how  to prove such a charge.
First the Court noted that although alcohol
intoxicat ion is common enough that most
adults w ill recognize the signs and are qualif ied
to offer an opinion, the same is not true w ith
respect to being under the inf luence of drugs,
because “ no such general aw areness exists as
yet w ith regard to the signs and symptoms of
the condit ion described as being ‘high’  on
marihuana”  (quoting from a 1971 case w hich
w as w rit ten before the children of the 60' s
reached adulthood...). In order to successfully
prosecute such a case, “ competent lay
observations of the fact of intoxicat ion,
coupled w ith addit ional independent proofs
t ending t o demonst rat e def endant ' s
consumption of narcotic, hallucinogenic or
habit-producing drugs as of the t ime of the
defendant ' s arrest, are required” . How  does the
State do that? Tw o w ays come to mind: one,
show  that the defendant exhibited the classic

signs of intoxicat ion, qualify a w itness (most
likely a police off icer) by virtue of his training
and experience as being a lay expert (N.J.R.E.
701) skilled at recognizing the signs of drug
intoxicat ion, and have him opine that
defendant w as under the inf luence of a drug
(although not necessarily w hich specif ic drug);
or tw o, have a w itness test ify that the
defendant exhibited signs of intoxicat ion, and
then present competent evidence of a urine
test show ing the presence of drugs.
Remember that  forensic laboratory lab reports
are arguably not admissible w ithout the
test imony of the chemist who performed the
analysis (see pesky Craw ford and Berezansky
cases).

Beer or Breasts? (The “ or”  just  kills
the question, doesn’ t  it? When you
see the w ord “ or”  betw een those

other w ords, you just know  the rest ain’ t
gonna be good. And you’d be right.) The
killjoy Third Circuit  Court of Appeals says you
can pick one (or is it  tw o?) or the other, but
you can' t  have both. The Court just upheld the
const itut ionality of  N.J.A.C. 13:2-23,
prohibit ing " any lew dness or immoral act ivity"
on liquor-licensed premises.  It  found that the
regulat ion does not prohibit  the freedom of
expression, but only prohibits serving alcohol
w here such expression takes place, to reduce
the " unacceptable social behavior"  that often
arises from the combination of erot ic
entertainment and alcohol. The Court
employed a four-prong test: (1) is the
regulat ion w ithin the constitut ional pow er of
the government; (2) does it  further an
important or substantial governmental interest;
(3) is the governmental interest unrelated to
the suppression of free expression; and (4) is
the incidental First Amendment restrict ion no
greater than is essential to furtherance of that
interest.  South Inc. v. Fischer, 454 F.3d 228
(3rd Cir. 2006). But in a criminal context see
State v. Capetta, 180 N.J.Super. 300 (Law
Div. 1981) holding that lew d behavior in a
strip bar is non-criminal because patrons w ill
not be alarmed or affronted (especially after a
few  beers). Cole Porter’s 1934 song lyrics, “ In
olden times a glimpse of stocking w as looked
on as something shocking, but now  heaven
know s, anything goes”  st ill rings true. 



A n attorney from my off ice w as
seated in a criminal court in Hudson
County one row  in front of our

defendant client and his father. He turned
around to speak w ith them, and as he did, he
saw  the father look down and spy his son' s
w allet lying on the bench next to him. He
smacked his son in the back of the head,
looked around the courtroom and said, " Don' t
leave your wallet out in the courtroom......there
are attorneys in here!"

The price of success is hard w ork,
dedicat ion to the job at hand, and
the determination that w hether we

w in or lose, w e have applied the best of
ourselves to the task at hand. Vince Lombardi,
legendary Green Bay Packers coach.
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